JONL FALEN
| BLA 98-11R Deci ded July 21, 1999

Petition for Reconsideration of an Qder dismssing a grazing appeal in
whi ch Appel I ant chal | enged a BLMdeci si on to assi gn fence nai nt enance
responsi bi lities when he had not been given opportunity to consul t
concerning fence location or nai ntenance requirenents. N2-93-7 and N2-94-1.

Petition for Reconsideration granted, July 28, 1998, Oder set aside,
appeal dismssed in part (N>-%4-1) and reinstated (N2-93-7) in part, BLM
decision (N2-93-7) set aside, and case renanded.

1. Admnistrative Procedure: Sandi ng--Ril es of Practice:
Appeal s: Sanding to Appeal

Were an appel | ant is a successor-in-interest by

assi gnnent to a predecessor who has been both adversely
affected and who is a party to a case, standing has been
satisfied.

2. Gazing Permts and Licenses: General ly--Gazing Permits
and Li censes: Appeal s

A deci sion of an Area Manager to assign fence
nai nt enance responsi bilities to a grazing permttee wi |
be set aside and renmanded on appeal where the permttee
establ i shes that the assignnent was arbitrary and
capri ci ous because no coordination or consultation was
effected wth the permttee concerning the fence
| ocation or nai ntenance costs and the | ocation sel ected
by BMwIl be inordinately difficult and expensive to
nai nt ai n.
APPEARMINCES  FHanklin J. Falen, BEsg., Gheyenne, Woming, for Appel | ant;
David K Gayson, Esg., Gfice of the Held Solicitor, US Departnent of
the Interior, Salt Lake Gty, Uah, for the Bureau of Land Minagenent .
(AN ON BY ADM N STRAT VE JUDE THRRY
John L. Falen (Appellant or Falen) has filed a Petition for

Reconsi deration of our July 28, 1998, Qder dismssing the appeal of Harry
L. Bettis (Bettis), wio alleged in his Satenent of Reasons (SR that he
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acquired Falen's permt in Decenber 1996 and was therefore adversely
affected by the decision before us on reviewas to the nai nt enance
requi renent of the Véshburn fence.

Inour July 28, 1998, Oder (Qder), we held:

The record shows that Bettis was not a party to the case in
the Decision here under review In 1993, when the underlying
deci sion issued, he had no interest in the natter, nor did he
acquire an interest inthe fenced land until 1996 when he
accepted, wthout qualification, a grazing permt fromB.M[Bureau
of Land Managenent] that included the fenced land. Nothing in the
record before us indicates that BLMissued a permt to Bettis that
reserved an obj ection to fence nai ntenance rai sed by Falen on the
permtted | ands. Because Bettis is not a party to the case, he
| acks standi ng under the appeal s regul ations and his SOR cannot be
accepted for filing.

(Oder a 2.)

In the prior proceeding before the Board, Bettis had argued that, as
successor-in-interest to Falen's grazing permits, he was sufficiently
affected by the decision requiring nai ntenance of the renaining fence in
dispute so as to maintain Falen's appeal, even though, in 1993 when the
under | yi ng BLMdeci si on was i ssued, he had no interest of any kind in the
grazing al |l otnent where the fence was found. (Qder at 1.)

It was urged by BMin that proceeding that Bettis, at the tine he
accepted his grazing permt, accepted the permmt wthout qualification and
could not then be heard to conpl ain about the permit requirenent to naintain
the one remaining fence inissue. S nce no nodifications of the permt
offered to Bettis were approved, BLMcl ai ned, Bettis was estopped from
attenpting to continue Falen's appeal concerning the fence nai nt enance
natter. Further, according to BLM Bettis had divested hinsel f of the
permt he acquired in 1996, and no | onger had any interest in the fence.
(Oder at 1.)

In his Petition for Reconsideration (Petition), Falen offers
significant infornation in addition to that presented in the original
appeal . Falen states that the factual predicate underlying the Board s July
28, 1998, Qder finding that Bettis was not a party to the origina fence
nai nt enance deci sion, thereby |acking standing to appeal, is incorrect.
(Petitionat 8) Faenclains that he and Bettis have been involved in a
joint venture arrangenent since the md-1980's. The nature of the Bettis-
Fal en venture was that Fal en supplied the ranching operation s nanagenent
and | abor, while Bettis supplied the cattle. (Petition at 9.)

Falen clains that in 1995 when BLMenacted a new range reform
regul ation assessing a surcharge on the grazing of |ivestock owned by
persons other than the permttee (see 43 CF. R § 4130.8-1(d)), Falen
transferred

149 | BLA 348



| BLA 98- 11R

the grazing | ease to Bettis while keepi ng the operating arrangenent the
sane. (Petition at 9.) Based on BLMs regul ations regardi ng ownership of
the base property (see 43 CFE R 8§ 4110.2-1), Bettis applied for the grazing
permt on June 20, 1996, and BLMi ssued a proposed decision to transfer the
permt to Bettis on Decentber 3, 1996. (Petition at 10.) The proposed
decision stated that grazing use woul d be in accordance wth the June 19,
1995, Notice of Anal FUll Force and Bfect Decision-Jordan Meadows
Alotnent (Settlenent Agreenent). See BExhibit (Exh.) 9 to Retition. The
1995 deci sion stated "you nay be assi gned nai nt enance [of the Véshburn
fence] by final resolution of Appeals N2-93-7 and N2-94-1." See Bxh. 10 to
Petition. Thus, Falen clains that since Bettis had never agreed to nai ntai n
the Vdshburn Geek fence, Falen as Bettis' predecessor- in-interest cannot
be bound to naintain the fence. (Petition at 10.) Subsequently, Fal en was
one of a group of buyers of the base property to which the permt applied,
and thus the requirenent for the transfer of the | ease permt to Bettis no

| onger existed, as the surcharge would no longer be applicable. (Petition
at 12.) Falen explains that he continues, as he has for 20 years, to be the
party responsi bl e for day-to-day nai ntenance of the Jordan Meadows
alotnent. (Petition at 20.)

Falen al so argues that he and Bettis are parties to the case based upon
their respective status as successors-in-interest to a permt subject to an
existing appeal . (Petition at 16.) Appellant clains that since the terns
and conditions of Bettis' permit expressly provide that the grazing use wil
be governed by the terns and conditions of the 1995 Settlenent Agreenent,
whi ch provides that the final determinati on of Véshburn Geek fence
nai ntenance is pending final resol ution, Bettis qualifies as a party to the
case since he is the object of the decision to naintain the Vdshburn G eek
fence. (Petition at 17.) Mreover, Appellant clains, wthout the
opportunity to appeal the Véshburn Geek fence nai nt enance decision, Bettis
is subject toterns and conditions for which he did not bargain during the
permt transfer. (Petition at 18.)

[1] In order to have standing to appeal a BLMdeci sion, a person nust
be both a "party to [the] case" and "adversely af fected' by the decision, as
required by 43 CE R 8 4.410(a). See Mssouri @alition for the
Envi ronnent, 124 1BLA 211, 216 (1992); SormMster Ganers, 103 | BLA 162,
177 (1988). Inour prior Qder dismssing the Appel lant's appeal, we rul ed
Bettis was not a "party to the case" because we were not aware of the
provision wthin the 1995 Settl enent Agreenent incorporated wthin Bettis'
permt which left the requirenent to naintain the Viishburn G eek fence
unresol ved. As such, the BLMdetermnation requiring the permt hol der to
nai ntain the fence clearly nade Bettis, who was in the sane position as his
predecessor Falen in this regard, a party to the case since he was the
obj ect of the BLMdecision in that the responsibility to naintain the fence
becane his. See Mssouri Galition for the Ewironnent, supra at 216. As
such, he is both adversely affected and a party to the case as Falen's
successor-in-interest. See Sanley Energy, Inc., 122 1BLA 118, 120 (1992),
and cases there cited. As we have held nany tines, where an Appel lant is a
successor-in-interest to a predecessor who has been both
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adversely affected and who is a party to a case, as in this case because of
the provision wthin the Bettis permt relating to the 1995 Settl enent
Agreenent, standing has been satisfied See . Janes Mllage, Inc., 139
IBLA 1, 2 n.1 (1997); WIlogene S npson, 110 IBLA 271, 276 (1989); Afredo R
Mez, 67 IBLA 89, 93-94 (1982). W therefore set aside our Qder of July
28, 1998, and reinstate Appel lant' s appeal .

In addressing the nerits of the case, Appellant first notes that
Bettis, Falen' s successor-in-interest, wthdrewthe appeal to the assi gnnent
of nai ntenance of the Gowey Geek fence (N2-94-1) on January 30, 1998, in
[ight of BLMs agreenent to coordinate the location of that fence wth
Appel lant. As the issues related to the Gowey Geek fence are no | onger
before the Board, that case is di smssed.

Wth respect to the fence nai ntenance of Véshburn Geek (N2-93-7),
Appel | ant states his concernis wth the "extrene difficulty in naintai ning
the Vdshburn Geek Rparian Rotection Fence.” (Petitionat 5 ) Appellant
states that the permttee, his expert range specialist Fobert Schwei gert,
contractors who built the fence, and BLMenpl oyee Davi d Boyl es adniltted t hat
portions of this fence "woul d be al nost inpossible to naintain.™ 1d.,
citing Transcript (Tr.) at 55, 68, 80, 85 90-91. Specifically, Appellant
claing, his concernis wth the "design and | ocation of this fence."
(Petition at 5.) Appellant states that because of the location of the
Véshburn Geek fence on steep, north facing tal us sl opes, "portions of the
fence cannot be maintained but wll have to be rebuilt every year because of
heavy snowall." 1d., citing Tr. at 56, 80, 90. Further, Appellant states,

the Vdshburn G eek fence was constructed al ong the | ength of the
creek, vhile the Gowey Qeek fence was constructed at the nout h
of the steep, narrow canyon in which Gowey Geek lies. Both
fences excl ude |ivestock fromthe streans; the design of the
Véshburn Geek fence coul d have mrrored the Gowey Geek fence.
However, because the B Mrefused to consult wth the permttee on
the location of the Vdshburn Qeek fence, it was built in a
location naking it inpossible to mantain. * * * Inthis case, the
permttee naintains over 100 mles of fence, 10 to 12 niles of
pipeline, 15to 20 springs, 8 to nine cattle guards and eight to
12 reservoirs or dirt tanks.

(Petitionat 6-7, citing Tr. at 22, 65.) Appellant relates that the
permttee testified that "he had no objection to these fences had they been
put inanother location.” (Petitionat 8, citing Exh. 3 at 167.
Additional ly, Appellant clains, "M. Schweigert extensively testified as to
aternate |l ocations for these fences; alternate | ocations which woul d have
been far easier to naintain and woul d have acconpl i shed the sane purposes.”
(Petition at 8, citing Bxh. 4 at 607-612, Exh. 3 at 103-109.) Appel | ant
states that "the permttee was never given the chance to reviewand of fer
input into the location of the Vdshburn G eek fence, nor has he ever had the
opportunity to appeal a final decision regarding the | ocation
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of those fences." (Petitionat 8, citing Tr. at 39-40.) Mreover,

Appel lant clains, he was not the prinary beneficiary of the fence. Rather,
he clains, wildife, and especially LCT protected by BLM was the pri nci pal
beneficiary. (Petitionat 4-5 SRat 67.)

In response, BLMargues:

AJ [Admnistrative Law Judge] Child properly found that the
fact that the nai ntenance of the fences mght be difficult and
costly is not relevant to wo the prinary beneficiary of the
fences is, because that cost and difficulty of naintenance is the
sane Whether they are naintained by the allottee or the BLM
Decision at 10. Economc injury to a grazer does not invalidate a
B.Mdecision. Glvin Yard ey, 123 IBLA 80 (My 11, 1992).
Further, M. Bettis' clamthat the fence wll be "al nost
inpossi bl e to naintain" (page 6-7 of SR is an exaggeration. As
the fact finder, ALJ Child noted that "Boyl es considered the
nai nt enance of the fence where he laid themout and admtted the
nai nt enance could be a probl emin heavy wnters; however, he saw
no alternative | ocati on whi ch woul d acconpl i sh the purpose for
whi ch the fences were built." (Decision, page 5).

(Answer at 89.) Mreover, BMclains, the |ocation of the fences was not

the subj ect of the BLMdeci sion appeal ed from (Answer at 9.) B.Mstates:
"As ALJ properly found: “The location of the fences is sinply not an issue
inthis proceeding.'" (Answer at 9, quoting Decision at 13.)

W disagree. The issue raised by this appeal is whether the decision
of the Dstrict Minager, as affirned by ALJ Child, regarding range fence
nai nt enance responsi bilities was arbitrary and capri ci ous.

The regulations in effect at the tine of the Vishburn G eek fence
construction provided that:

Ay person nay enter into a cooperative agreenent wth the
Bureau of Land Mwnagenent for the installation, use, nantenance
and/or nodi fication of range i nprovenents needed to achi eve
nanagenent obj ectives. The cooperative agreenent shal |l specify the
division of costs or labor, or both, between the Lhited Sates and
the cooperator(s).

43 CFR §4120.3-2 (1993). Mreover, 43 CF R § 4120.3-4 (1993) provi ded
that: "Range inprovenent * * * cooperative agreenents shal|l specify the
standards, design, construction and nai ntenance criteria for the range

i nprovenents and ot her additional conditions and stipul ations or
nodi fi cations deened necessary by the authorized officer.” Hnaly, 43
CER 8§ 4130.6-3 (1993) provided: "Followng careful and considered

consul tation, cooperation and coordination wth the | essees, permttees, and
other affected interests, the authorized officer nay nodify terns and
conditions of the permit or lease if nonitoring data showthat present
grazing use is not neeting the land use plan or nanagenent obj ecti ves."
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BLMdefines "consul tati on, cooperati on and coordi nation" as

an interactive process for seeking advice, agreenent, or

i nterchange of opinions on issues, plans, or nanagenent actions
fromother agencies and affected permttee(s) or |essee(s),

| andowners invol ved, the district grazing advi sory boards where
established, any Sate having lands wthin the area to be covered
by an all ot nent nanagenent plan and other affected interests.

43 CF.R § 4100.0-5 (1993).

Initially, the Board finds that the April 19, 1993, decision of the
Resource Area Manager al l ocating responsibility for nai ntenance of the
Véshburn Greek fence is a decision affecting grazing rights. In John J.
Gasey, 66 |BLA 332, 333 (1982) and Bert N Smth, Paul W Smth v. BM 36
| BLA 47, 50 (1978), the Board applied the regulation at 43 CF R §

4. 478(b), to grazing deci sions assi gning fence na ntenance responsi bilities.
W alsofind, as did the ALJ and BLM that the grazer is the prinary
beneficiary of the fence. The record supports the BAMfinding that the
grazer is the beneficiary as livestock use of riparian habitat is the reason
for the fence and grazi ng woul d have to be reduced or elimnated if the
fence was not built and nai ntai ned.

[2] Section 2 of the Taylor Gazing Act, as anended, 43 US C § 315a
(1994), authorizes the Secretary, wth respect to grazing districts on
public lands, to "nake such rules and regul ati ons” and to "do any and al |
things necessary to * * * insure the objects of such grazing districts,
nanely, to regulate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, [and] to provide for the
orderly use, inprovenent, and devel opnent of the range.” Title IV of the
Federal Land Policy and Minagenent Act of 1976, anending the Tayl or Gazing
Act, reiterates the Federal coomtnent to protecting and i nprovi ng Federal
rangel ands. See 43 US C 88 1751-1753 (1994); see al so Rubli ¢ Rangel ands
| nprovenent Act of 1978, 43 US C 8§ 1901- 1908 (1994).

| npl enent ation of the Taylor Gazing Act, as anended, 43 US C 88 315,
315a-315r (1994), is coomtted to the discretion of the Secretary of the
Interior, through his duly authorized representatives in BM Kkelly v. BM
131 |BLA 146, 151 (1994); Yardley v. BM 123 IBLA 80, 89 (1992), and cases
cited therein. B.Menjoys broad discretion in determini ng howto nanage and
adj udi cate grazing preferences. Rddl e Ranches, Inc. v. BBM 138 I BLA 82,
84 (1997); Yardley v. BM 123 IBLAat 90. UWhder 43 CF R 8§ 4.478(b),
BLMs adj udi cation of grazing privileges wll not be set aside on appeal if
it is reasonabl e and substantially conplies wth Departnental grazing
regul ations found at 43 CFE R Part 4100. In this nanner, the Departnent
has consi derabl y narrowed the scope of review of BLMgrazi ng deci sions by an
ALJ and by this Board, authorizing reversal of such a decision as arbitrary,
capricious, or inequitable only if it is not supportable on any rational
basis. Hdd e Ranches, Inc. v. BM 138 IBA
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at 84. Athough unusual, this scope of review recognizes the highly
discretionary nature of the Secretary's responsibility for Federal range
lands. |d.; Kelly v. BM supra; GQaridge v. BM 71 IB.A 46, 50 (1983).

The standard of proof to be applied in wei ghing evidence presented at a
hearing hel d pursuant to an appeal of a grazi ng decision issued by BMis
the preponderance of the evidence test. Rddl e Ranches, Inc. v. BLM supra;
Kelly v. BM supra; Easonv. BM 127 IBLA 259, 262-63 (1993). If a
deci sion determning grazing privil eges has been reached in the exerci se of
admnistrative discretion, the appellant seeking relief therefrombears the
burden of show ng by a preponderance of the evidence that the decisionis
unreasonabl e or inproper. Kelly v. BM supra.

Appel | ant has net his burden of proof inthis case. Falen has
presented testinony, and the ALJ has acknow edged, that the fence at
Véshburn Geek, which the permttee has been required to nai ntai n under the
1993 deci si on pendi ng appeal, is an obligation which has been i nposed
W thout either coordination or consultation wth Appellant, despite the
provisions of 43 CF R 88 4120.3-2, 4120.3-4, or 4130.6-3, set forth above.
Appel | ant has presented unrebutted testinony that in other cases, such as in
the case of the Gowey Geek fence, it has wllingly undertaken fence
nai nt enance requirenents after its input on |ocation and desi gn was secur ed.
Mre significantly, the record reflects the Appellant currently naintai ns an
extensi ve network of fencing wthin the allotnents inwhichit is a
permttee, and thus is no stranger to these requirenents.

There has been no show ng that circunstances precl uded consul tati on and
coordination, before construction, wth the permttee concerning the
Veshburn Geek fence, when, in other cases such as the Gowey Geek fence,
that coordination was effected wth the permttee. This is especially true
inlight of the fact that BLMconsul ted and coordinated wth the US H sh
and WIdife Service, Nevada Departnent of Wl dlife, and various nenters of
the BLMresource area and district staffs, but not wth the permttee, in
the case of the Vashburn Geek fence. See Tr. Exh. A5 and A6. |ndeed,
Appel lant's wllingness to accept the responsibilities of na ntenance of the
Gowey Geek fence after consultationis a clear indication of the
reasonabl eness of that process. Testinony on behal f of Appellant at the
hearing establ i shed that nai ntenance of the Vdshburn Geek fence assigned to
Appel | ant woul d have been acceptable if constructed in the sane nanner as
the Gowey Geek fence, in which input was provided. Ve thus determne
that the Resource Area Manager's assignnent of responsibility, wthout
consul tation or coordination wth Appellant, and the 1996 decision of the
Admini strative Law Judge affirming that assi gnnent, was i nproper.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 433 CFER 8 4.1, the Retition for
Reconsideration is granted, our Qder of July 28, 1998, is vacated, the
appeal of N2-H4-1 is dismssed per the request of Appellant, the appeal of
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N2-93-7 is reinstated, the decision of ALJ Child wth respect to N2-93-7 is
set aside, and the case is renanded to BLMfor consideration of the proper
pl acenent and desi gn of the Véshburn G eek fence after consultation wth

Appel | ant .

Janes P. Terry
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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ADM N STRATT VE JWDEE HRAZ BR GONOURR NG N PART AND O SSENTT NG | N PART:

Falen filed his notice of appeal froma February 21, 1996, deci sion of
Admini strative Law Judge Child which affirned the decisions of the Area
Minager Paradi se-Deni 0 Resource Area which affirned the "Notice of Area
Minager' s Proposed Deci sion” (Proposed DCecision) dated March 23, 1993,
hol ding Falen |iable for nai ntenance responsi bilities of the Vdshburn fence
constructed i n accordance wth a Notice of Full Force and BEfect H nal
Mil tipl e Use Decision for the Jordan Meadows grazing al | ot nent i ssued on My
30, 1991.

In response to his request for an extension of tine to file his
statenent of reasons (SR, the Board advised in its Qder dated Mrch 28,
1996, that the appeal had not been docketed because the officia file had
not been recei ved fromthe Bureau of Land Minagenent (BLM. Falen was
inforned that he woul d be notified when the appeal was docketed, and that he
woul d have 30 days fromrecei pt of that notice to file an SR

h Getober 10, 1997, the Board advised Falen that his appeal had been
docketed. Rursuant to our Oder of Mwrch 28, 1996, his SIRwas due to be
filed wthin 30 days of receipt of that notice. None was received.
Novenber 14, 1997, the Board i ssued an Oder requiring the filing of an S(R
no later than Decener 15, 1997. This order was recei ved by Falen's counsel
on Novenbber 24, 1997. However, he did not file an SORand did not provide
an explanation for his failure to so file.

(n Decenber 9, 1997, Bettis appeared through counsel and advi sed t hat
he had purchased the base property in 1996, and was the permttee of record
for the allotnents which are the subject of the appeal. Therein, counsel
advised that "prior to Decenter 2, 1997, he [Bettis] had no know edge of the
precedi ng BLMactions, the subsequent appeal filed by M. Falen, the
decision of Admnistrative Law Judge (hild, and Fal en's subsequent notice of
appeal of Judge Child s decision.” On Decenter 11, the Board issued an
Qder extending the tine to file an SORto February 2, 1998. unsel for
Bettis and Gunsel for Falen were served wth the Qder. Bettis sold the
base property to J&H (in which Bettis naintained a principle interest) on
January 1, 1997. Bettis filed his SOIRon February 2, 1998, but Falen did
not file an SR or provide any explanation for his failure toso file.
Mrch 23, 1998, Falen and ot hers purchased the base property fromJGH

Based on these facts, the Board issued its Qder of July 28, 1998, in
whi ch we dismssed Falen for failing to file an SIRwthin the tine provi ded
pursuant to 43 CE R 8 4.412(c). A so, we dismssed Bettis finding that he
was not a party to the case wth respect to the initial decision under
review inthat "he had no interest inthe natter, nor did he acquire an
interest inthe fenced land until 1996 when he accepted, wthout
qualification, a grazing permt fromBLMthat included the fenced | and."

n Septenber 28, 1998, Falen filed a petition for reconsi deration of

Bettis' dismssal. A petition for reconsideration nay be granted pursuant
to 43 CFR 8§4.403 "in extraordi nary circunstances for sufficient reason."
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The n@j ority Decision finds that such circunstances exist:

In order to have standing to appeal a BLMdeci si on, a person nust
be both a "party to [the] case and adversely af fected" by the
decision, as required by 43 CF R 8 4.410(a). See Mssouri
Qalition for the Environnent, 124 IBLA 211, 216 (1992); Sorm
Mister Gwers, 103 I1BLA 162, 177 (1988). In our prior Qder

di smssing the Appel lant's appeal, we ruled Bettis was not a
"party to the case" because we were not aware of the provision of
the 1995 Settlenent Agreenent incorporated wthin Bettis' permt
which left the requirenent to nai ntai n the Véishburn G eek fence
unresol ved. As such, the BLMdetermnation requiring the pernt
hol der to naintain the fence clearly nade Bettis, wio was in the
sane position as his predecessor Faleninthis regard, a party to
the case since he was the object of the B.Mdecision in that the
responsibility to naintain the fence becane his. See Mssouri
Qalition for the Environnent, supra at 216. As such, he is both
adversely affected and a party to the case as Fal en's successor -
ininterest. See Sanley Energy, Inc., 122 |BLA 118, 120 (1992)
and cases there cited. As we have held nany tines, where an
Appel l ant is a successor-in-interest to a predecessor who has been
bot h adversely affected and who is a party to a case, as inthis
case because of the provision wthin the Bettis permt relating to
the 1995 Settlenent Agreenent, standing has been satisfied. See
S. Janes Mllage, Inc., 139 IBLA1, 2 n.1 (1997); WI ogene

S npson, 110 IBLA 271, 276 (1989); Afredo R Mez, 67 |BLA 89,
93-9 (1982). W therefore set aside our Qder of July 28, 1998,
and reinstate Appel lant' s appeal .

(Decision at 349-350.) | would grant reconsideration of our July 28, 1998,
Qder which concluded that Bettis: "had nointerest inthe natter, nor did
he acquire an interest in the fenced | and until 1996 when he accept ed,
wthout qualification a grazing permt fromB.Mthat included fenced | and."
O reconsideration, | would affirmand nodify our Oder of July 28, 1998, to
recogni ze that Bettis had an interest in the fenced | and prior to 1996.

Uhder 43 CE R 8§ 4110.2-3(a)(2), transfer of a grazing preference
based on transfer of base property "shall evi dence assi gnnent of interest
and obligation in range i nprovenents authorized * * * under 8§ 4120.3 and
nai ntai ned in conjunction wth the transferred preference * * *." FRurther,
the transferee, is required to "accept the terns and conditions of the
termnating grazing permt * * * wth such nodification as he nay request
whi ch are approved by the authorized officer or wth such nodification as
nay be required * * *." 43 CE R § 4110.2-3(a)(3). Thus, when Bettis
filed for transfer of Falen's grazing preference and filed an application
for agrazing permt, his interest in the fenced | ands rel ated back to
Falen's interest in the 1993 decision and Falen's chal | enge to the proposed
terns and conditions.

The regulation at 43 CF R 8§ 4130.2(a) provides that "[g]razing
permts * * * shall be issued to qualified applicants to authorize use on
the public lands" and "[t]hese grazing permits * * * shall al so specify
terns
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and conditions pursuant to 88 4130.3, 4130.3-1, and 4130.3-2." Bettis
applied for atransfer of grazing preference and a grazi ng permt pursuant
to 43 CF R 8§ 4110.2-3 on June 20, 1996. In a Decenber 3, 1996, Proposed
Deci sion BLMoffered Bettis grazing permits which if accepted woul d resul t
inapproval of the transfer of grazing preference. (SR Exhibit 9 at 1.)
(ne of the itemzed terns and conditions of the permits provided that
"[glrazing use wll be in accordance wth the June 19, 1995 Notice of FH nal
Full Force and Efect Decision - Jordan Meadows A lotnent, Al Terns and
nditions stated in the Decision apply.” The June 19, 1995, Nbotice

provi ded that "nai ntenance of the Véshburn R parian Protection fence * * *
di scussed here is pending the outcone of Appeals N2-93-7 and N2-94-1."
(SR Exhibit 10 at 5.)

The Proposed Decision further notified Bettis that he could "file an
appeal and petition for a stay of the decision * * * under 43 CF. R 4160. 4,
4.21 and 4.470 * * * 30 days after the date the proposed deci si on becones
final." The tine limts for protesting a proposed deci sion under 43 CE R
§ 4160.2 and for filing an appeal of a fina decision under 43 CF. R 8§
4160. 3 and 4160.4 are nandatory. |If a proposed decision is not protested
wthin 15 days after it is received, it becones a final decision wthout
further notice and i s then subject to appeal for 30 days. WIliamJ. Thonan
v. BBM 125 I1B.A 100 (1993). Bettis did not file a protest to the inclusion
of the terns and conditions wthin the tine provi ded and when the deci si on
becane final he did not file anappeal. Infailingtotinely protest or
appeal , Bettis' responsibility to naintain the Vdshburn fence woul d be
determined by the outcone of Falen's pendi ng appeal s.

Because Bettis failed to protest and or appeal the Decenter 3, 1996,
Proposed Decision his interest inthe case termnated. Thus, his subsequent
attenpt in 1997 to be heard in Falen's appeal was untinely as he coul d no
| onger be considered a party to the case.

As | would grant Falen's request for reconsideration and affirmas
nodi fied our dismssal of Bettis, | respectfully dissent in part fromthe
naj ority Decision.

Gil M Fazier
Admini strative Judge
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